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Millsite Claims Under the 1872 Mining Law
Myths & Facts

The Millsite Claim Limit

Myth #1 Department of Interior Solicitor John Leshy’s 1997 opinion on the millsite claim
limit is a recent invention and an effort by the Clinton Administration to establish
its 1872 Mining Law reform policy as law.

Fact #1 The millsite claim limit can be traced back to 1872 in the plain language of  the
1872 Mining Law. The limit has been enforced in Department of Interior
decisions in the late 1800’s and early 1900’s; reaffirmed by the U.S. Congress in
1960 -- the last time Congress amended the 1872 Mining Law; acknowledged in a
1979 Congressional Office of Technology Assessment report, and described in
mining industry treatises on the 1872 Mining Law. (For more detailed
information, see WORC’s Millsite Claims Under the 1872 Mining Law:
Timeline.)

The 1997 Leshy opinion did not overturn any existing Solicitor’s opinion on the
millsite limit. Rather, it served to articulate well-understood legal limits that some
BLM offices had been closing their eyes to by not reviewing the validity of
claims when evaluating proposed plans of operations.

Myth #2 Miners have located claims, operated mines and received patents that exceed a
one-to-one ratio of millsite claims to mining claims since 1872, but the
Department of Interior and Forest Service never applied the millsite limit before
1997, even to mines opposed by current and past presidential administrations.
And, environmentalists never attempted to have the limit applied to a mine.

Fact #2 The Department of Interior did apply the millsite limit to several mines in the late
1800’s and early 1900’s. We do not know of any cases where the limit was
applied between 1903 and 1997, but this is not surprising, considering how the
nature of mining has evolved over the past 125 years. Twitty, Sievwright & Mills,
a Phoenix, Arizona law firm that represents mining companies writes:

When the mining laws were enacted in 1872, provision was made for the acquisition of five-
acre mill sites to be used for mining or milling purposes. The typical mine then was a high-
grade lode or vein deposit from which ore was removed by underground mining. The surface
plant was usually relatively small, and the surface of the mining claims together with the
incident mill sites adequately served the needs of the mines for plant facilities and waste
disposal areas.
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Today, the situation is frequently different. The high-grade underground mines have, for the
most part, been mined out. Open pit rather than underground mining is, with increasing
frequency, the most economical way to mine the low-grade deposits which now comprise a
major portion of the reserves of many minerals. The mining industry now relies on
mechanization, the handing of large tonnages of overburden and ores and the utilization of
large surface plants in order to keep costs down so that these low-grade deposits may be mined
and treated at a profit. Such mining operations require not only substantial areas for plant
facilities, but much larger areas than formerly for the disposal of overburden and mill tailings.
The surface area of mining claims and mill sites are no longer adequate for such purposes.

Twitty, Sievwright & Mills, “Nonfuel Mineral Resources of the Public Lands;
A Study Prepared for the Public Land Law Review Commission,” (Dec.
1970), at vol. 3, pp. 1047-48.

The best explanation for why the millsite claim limit was not enforced until 1997
is that for decades it was seldom, if ever, an issue, and was overlooked as open
pit, heap leach mines necessitating the use of more land for waste dumps and
leach piles than the limit allowed became the industry norm.

The agencies have approved plans of operations and patents for numerous mines
that exceeded the milisite claim limit, but there has been no case of a mine
exceeding the one-to-one ratio where the number of millsites was specifically
challenged or addressed and upheld.

The fact that the law has not been enforced for decades, however, does not excuse
government agencies or mining companies from adhering to it now.

Myth #3 The Bureau of Land Management’s manual and mineral examiners handbook say
that there is no limit on the number of milisites that can be claimed, so long as
they are needed for mining purposes.

Fact #3 The manual and handbook do include these statements, but they give no legal
justification and were not based on any policy directive from BLM senior
management or legal advice from the Solicitor’s office, and they did not go
through the public scrutiny of a rulemaking process. The law, its history and its
interpretation are clear that miners are limited to no more than one milisite claim
for each mining claim, and the law supercedes the manual and handbook.

Myth #4 Why would the Congress pass a law that does not facilitate mining, which the law
was intended to promote?

Fact #4 The evolution of the nature of mining over the past 125 years, elaborated on if
Fact # 2, above, explains why Congress drafted the law as it did.
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A better question is why the Congress would limit millsite claims to five-acres
each if it intended to allow miners to accumulate as many milisite claims as they
wanted?

Impacts on the U.S. Mining Industry

Myth #5 Limiting miners to one five-acre millsite for each twenty-acre mining claim is a
“train wreck” that will end mining on federal lands in the U.S.

Fact #5 The millsite limit will only effect economically marginal mine proposals that
would be located primarily on federal lands. Secretary Babbitt has said that the
Department of Interior has no intention of attempting to apply the limit
retroactively to existing mines, and no court in the country would shut down an
operating mine because it exceeds the ratio of milisite claims to mining claims.

Future mines and expansions of existing mines have a series of options open to
them. They can go forward with their operations as planned and apply for a land
exchange or a special use permit, or they can move some of their operations onto
privately-owned land. Unlike mining claims under the 1872 Mining Law,
however, with all of these options the landowner has the discretion to deny
mining, and the right to demand just compensation for the land and minerals.

Some mines have another option — to reconfigure their operations to
underground mines. This option often reduces profit margins, but also reduces the
quantity of waste enough to allow operation within the confines of the limit on
millsite claims and qualify for the 1872 Mining Law’s special benefits. (This was
an option for the Crown Jewel Mine.)

Myth #6 Department of Interior Solicitor John Leshy’s 1997 opinion on the millsite limit is
one more example of how the application of mining laws and regulations in the
U.S. is inconsistent and unpredictable, and may be the straw that breaks the
camel’s back and drives the mining industry overseas.

Fact #6 What the milisite limit is another example of is how the U.S. mining industry has
outgrown the 127 year old law that regulates its operations on federal lands. If
anything, laws in this country have been consistent and predictable for too long.
The 1872 Mining Law needs to be updated — but through comprehensive reform
that benefits taxpayers and the environment, not through a narrow quick fix as a
special favor to the mining industry.

The Crown Jewel Project

Myth #7 The March 25, 1999 letter vacating the Record of Decision for the Crown Jewel
Project’s Environmental Impact Statement came as a complete a surprise to Battle
Mountain Gold, which had been given the impression that the millsite limit would
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not be applied to their mine because their Environmental Impact Statement had
been approved.

Fact #7 Solicitor Leshy testified on June 15, 1999 before the Senate Energy and Natural
Resources Committee that he “discussed the milisite issue on more than one
occasion in 1998 with representatives of the mining industry, who showed great
familiarity with the opinion and expressed to me their desire to seek legislation to
‘fix’ the problem by amending the Mining Law. Representatives of Battle
Mountain Gold told me in early March of this year that they were aware of the
Solicitor’s opinion shortly after it was issued.”

Myth #8 The March 25, 1999 letter reversed the Environmental Impact Statement approval
and other previous decisions by the Bureau of Land Management and the Forest
Service.

Fact #8 In approving the Record of Decision for the Environmental Impact Statement in
January, 1997, the agencies specifically stated that their “[a]pproval of the
Selected Alternative will not now, nor in the future, serve as a determination of
ownership or validity of any mining claim to which it relates...”

In another recent case, the Interior Board of Land Appeals stated, “[T]he
continuing authority of the Department to inquire into the validity of claims so
long as legal title remains in the Department has been repeatedly affirmed by the
courts.” Rocky Connor, 139 IBLA 361, 365 (1997)(citations omitted)

Myth #9 The March 25, 1999 decison was unfair, since Battle Mountain Gold had invested
over $80 million in the Crown Jewel Project, and had been issued over 50 state
and local permits, and because the Bureau of Land Management and Forest
Service were on the verge of approving the mine's plan of operations

Fact #9 Battle Mountain Gold knew its proposed Crown Jewel mine violated the 1872
Mining Law’s limit on millsite claims. In choosing to go forward with the
proposal, it knowingly risked the loss of whatever it invested in the mine.

What is unfair is the 1872 Mining Law’s gifts to mining companies at the expense
of taxpayers and the environment — public land for $2.50 - $5 per acre, free
minerals and the right to mine, regardless of other valuable resources that may be
damaged or destroyed.

For more information, contact:
Sara Kendall, Western Organization of Resource Councils, 202-547-7040


