
vs.

and

CAUSE NO. l4-08933-431

TEXAS OIL AND GAS ASSOCIATION, IN THE DISTRICT COURT OF

Plaintiff,

CITY OF DENTON,

Defendant, DENTON COUNTY, TEXAS

DENTON DRILLING AWARENESS
GROUP and EARTHWORKS,

Defendants-Intervenors 43 1 st JUDICIAL DISTRICT

ORIGINAL PETITION IN INTERVENTION OF
DENTON DRILLING AWARENESS GROUP AND EARTHWORIG

TO THE HONORABLE JUDGE OF THIS COURT:

Pursuant to Rule 60 of the Texas Rules of Civil Procedure, Defendants-Intervenors

Denton Drilling Awareness Group and Earthworks (collectively, "Intervenors") file this Original

Petition in Intervention ("Intervention Petition") and respectfully show the Court as follows:

I.

PARTIES

1. Defendant-Intervenor Denton Drilling Awareness Group ("DentonDAG") is a

Texas non-profit corporation with its registered offrce in the City of Denton, Texas.

DentonDAG is dedicated to educating the public about the dangers of gas well drilling and its

related processes to public health, the environment, and property values in the City of Denton.

DentonDAG created the "Frack Free Denton" campaign, which supported a November 2014

ballot initiative, calling on the City of Denton to enact an ordinance prohibiting hydraulic
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fracturing within city limits. The ballot measure passed by a margin of almost 59% to 4lo/o, and

DentonDAG now seeks to intervene to defend the ordinance enacted by the City following

passage of the initiative (the "Ordinance").

2. Defendant-Intervenor Earthworks is a national nonproffi organization dedicated to

protecting communities and the environment from the adverse impacts of mineral and energy

development, while promoting sustainable solutions. Earthworks fulfills its mission by forming

partnerships with local affected communities, including the community in Denton, Texas, and

working collectively with them to solve the growing threats presented by extractive industrial

activities. Earthworks worked closely with DentonDAG in support of a prohibition on hydraulic

fracturing within Denton's city limits, including collecting signatures for and educating the

public about the ballot initiative calling for enactment of the Ordinance. Earthworks seeks to

intervene to defend the Ordinance.

3. Plaintiff Texas Oil and Gas Association ("TXOGA") is a statewide trade

association representing businesses and individuals engaged in various aspects of the oil and gas

industry, including production, transmission, processing, and refining. TXOGA seeks to

invalidate the Ordinance. Through its counsel, TXOGA has entered an appearance in this Court,

and no service ofprocess is needed upon it.

4. Defendant City of Denton, Texas, is a chartered home rule municipal corporation

under Article XI, Section 5, of the Texas Constitution. At approximately 3:00 A.M. on July 16,

2014, the City Council of the City of Denton voted 5-2 not to enact an ordinance prohibiting

hydraulic fracturing within city limits. Following the passage of the November 2014 ballot

initiative requiring enactment, the City of Denton enacted the Ordinance, which became effective
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on December 2,2014. Through its counsel, the City of Denton has entered an appearcnce in this

Court, and no service of process is needed upon it.

II.

JURISDICTION AND INTERVENTION

5. The jurisdictional allegations in the original action confer jurisdiction over the

Intervention Petition, which concerns the same subject matter as that in the original suit.

6. The original action and Intervenors' defense concern a dispute over the legality of

the Ordinance. TXOGA claims, and Intervenors deny, that the Ordinance is inconsistent with

state law and that it is invalid under Article XI, Section 5, of the Texas Constitution.

7. On November 5, 2014, TXOGA filed an Original Petition against the City of

Denton seeking a declaratory judgment invalidating the Ordinance and an injunction against the

City's enforcement of the Ordinance.

8. On December I , 2014, on or before 10:00 A.M., the City of Denton filed

Defendant's Special Exceptions and Original Answer to Plaintiffs Original Petition (the

"Answer"). The City specially excepted to TXOGA's field preemption claim, generally denied

the allegations in the Original Petition, and asserted an affirmative defense of public nuisance.

9. Intervenors file this Intervention Petition as party defendants to provide a

vigorous defense of the legality and enforceability of the Ordinance. An entity has a right to

intervene as a defendant where "if the action had been brought against him, he would be able to

defeat recovery, or some part thereof." Guaranty Fed. Sav. Bank v. Horseshoe Operating Co.,

793 S.V/.2d652,657 (Tex. 1990). Had the original petition been filed against Intervenors, as

proponents of a prohibition on hydraulic fracturing within Denton's city limits and the sponsors
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of the ballot initiative that required enactment of the Ordinance, Intervenors would have been

able to defeat TXOGA's claims by establishing that the Ordinance is not preempted by state law.

10. Moreover, intervention as a defendant is proper if "a judgment for the plaintiff

may ... seriously prejudice the intervenor." Evan's lI¡orld Travel, Inc. v. Adams,978 S.W.2d

225,234-35 (Tex. App.-Texarkana 1998, no pet.). Intervenors expended extensive time and

resources to secure passage of the Ordinance that TXOGA now seeks to nullify. Intervenors

identified the need for a prohibition on hydraulic fracturing within Denton's boundaries to

prevent harms to the health, environment, and property of citizens within the community;

participated in the drafting of the Ordinance; educated the citizens of Denton about the need for

the Ordinance; educated the citizens of Denton about the need for the ballot initiative following

the City Council's refusal on July 16 to enact the Ordinance; collected signatures sufficient to get

tlre Ordinance on the November 4,2014, ballot; and then tirelessly advocated for its passagc.

Because of the close, continuous, and integral role that Intervenors played in the sponsorship of

the initiative and passage of the Ordinance, Intervenors would be seriously prejudiced by a

judgment for TXOGA. Cf, Blum v. Lanier, 997 S.W.2d 259,262 (Tex. 1999) (recognizing that

initiative sponsors and signers have a justiciable interest in the valid execution of a charter

amendment election that is distinct from that of the public at large); Tex. Civ. Prac. & Rem.

Code $ 37 .006(a) ("Vy'hen declaratory relief is sought, all persons who have or claim any interest

that would be affected by the declaration must be made parties.").
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III.

DEFENSES TO CAUSES OF ACTION

1 1. Intervenors adopt and incorporate by reference the Answer of the City of Denton

and hereby assert the special exceptions, general denial, and afltrmative defenses contained

therein as if set forth in this Intervention Petition in their entirety.

IV.

PRAYER FOR RELIEF

Intervenors request the following relief:

(a) That this Court declare that the Ordinance is not inconsistent with any state law, rules,

or regulations and therefore is valid under Article XI, Section 5 of the Texas

Constitution;

(b) That this Court declare that the Ordinance is not invalidated by operation of the Texas

Natural Resources Code, the Texas Water Code, the Texas Health and Safety Code,

rules or regulations of the Texas Railroad Commission or the Texas Commission on

Environmental Quality or any other Texas statute, rules, or regulations;

(c) That this Court declare that the Ordinance is valid and fully enforceable by the City
of Denton;

(d) That this Court award attorneys' fees and costs to Intervenors; and

(e) That this Court grant Intervenors such other and further relief, both general and

special, at law and in equity, to which they may be justly entitled.
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Respectfully submitted,

/s/ Robert F. Brown
Robert F. Brown
State Bar No. 03164725

rbrown@bhlaw.net
Tenence S. Welch
State Bar No. 21126700

twelch@bhlaw.net
BRO\ryN & HOFMEISTER, L.L.P
7408. Campbell Road
Suite 800
Richardson, Texas 75081
(21 4) 7 47 -6 I 00 Telephone
(214) 7 47 -611 1 Telecopier

Deborah Goldberg*
dgoldber g@ earthj u stice. or g

EARTHJUSTICE
48 V/all Street, 19th Floor

New York, NY 10005

(212) 845 -7 37 7 Telephone

(212) 9l 8- 1 556 Telecopier

DANIEL RAICHEL, ESQ.**
draichel@nrdc.org
Natural Resources Defense Council
40 V/. 20th Street, l lth Floor

New York, NY l00l l
(212) 7 27 -445 5 Telephone

(212) 727 -1 773 Telecopier

ATTORNEYS FOR DEFENDANTS.
INTERVENORS DENTON DRILLING
AWARENESS GROUP AND
EARTHWORKS

* Admitted in New York (NY State Bar. No. 2108959); not yet admitted in Texas. The Texas Board of Law

Examiners acknowledged receipt of Ms. Goldberg'spro hac vice admission application on December 2,2014.
** Admitted in Illinois (IL State Bar No, 6306784) and New York (NY State Bar No. 5174164); not yet admitted in

Texas. Mr. Raichel's pro hac yice admission application and fee were sent to the Texas Board of Law Examiners on

December 1,2014.
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CERTIFICATE OF SERVICE

I hereby certify that atrue and correct copy of the foregoing document has been served

upon the following attorneys via the method indicated below, pursuant to Rule 2la of the Texas

Rules of Civil Procedure, on this the 4th day of December, 2014.

Thomas R. Phillips
tom.phi llips@bakerbotts. com
Evan Young
evan. youn g@bakerbotts. com
BAKER BOTTS, LLP
1500 San Jacinto Center
98 San Jacinto Blvd., Suite 1500
Austin, Texas 78701
Via E-Service

Bill Kroger
bill.kro ger@bakerbotts. com
Jason Newman
j ason. newman@bakerbotts. com
BAKER BOTTS, LLP
One Shell Plaza
910 Louisiana Street
Houston, Texas 77002
Via E-Service

Teny D. Morgan
tmorgan@msstxlaw.com
TERRY MORGAN & ASSOCIATES, P.C
8080 N. Central Expressway, Suite 1300
Dallas, Texas 75206
Via E-Service

James W. Morris, Jr.
jmorris@msstxlaw.com
MORzuS, SCHORSCH & STAPLETON, P.C
8080 N. Central Expressway, Suite 1300
Dallas, Texas 75206
Viø E-Service
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Jose E. de la Fuente

LLOYD GOSSELINK ROCHELLE
& TOWNSEND, P,C,
816 Congress Avenue, Suite 1900
Austin, Texas 78701
Via E-Service

Anita Burgess

Jerry Drake
J errv. DrakefD citvo fdenton. com
CITY OF DENTON, TX
215F,. McKinney Street
Denton, TX7620l
Via E-Service

lsl Robert F. Brown
Robert F. Brown
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